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performance of a contract that will in-
clude a technology transfer clause, the 
solicitation must include the clause at 
970.5227–12 to reflect the waiver that 
will likely be granted. If the solicita-
tion includes more than one patent 
clause, it must include an explanation 
of the circumstances under which the 
appropriate clause will be used. The 
final award must contain only one pat-
ent rights clause. 

970.2703–2 Patent rights clause provi-
sions for management and oper-
ating contractors. 

(a) Allocation of Principal Rights: 
Bayh-Dole provisions. If the manage-
ment and operating contractor is an 
educational institution or nonprofit or-
ganization, the patent rights clause 
provided at 970.5227–10 must be inserted 
into the M&O contract. Such entities 
are beneficiaries of Bayh-Dole Act, in-
cluding the paramount right of the 
contractor to elect to retain title to in-
ventions conceived or first actually re-
duced to practice in performance of 
work under the contract, except in 
DOE-exempted areas of technology or 
in operation of DOE facilities pri-
marily dedicated to naval nuclear pro-
pulsion or weapons related programs. 

(b) Allocation of Principal Rights: Gov-
ernment title. (1) The patent rights 
clause provided at 970.5227–11 must be 
incorporated into the M&O contract if 
the contractor is a for-profit, large 
business firm and the contract does not 
have a technology transfer mission or 
if, without regard to the type of con-
tractor, the contract is for the oper-
ation of a DOE facility primarily dedi-
cated to naval nuclear propulsion or 
weapons related programs. That clause 
provides for DOE’s statutory obligation 
to take title to inventions conceived or 
first actually reduced to practice in the 
course of or under an M&O contract, 
and does not contemplate an advance 
class waiver of Government rights in 
inventions, or participation by the con-
tractor in technology transfer activi-
ties. 

(2) While only in rare circumstances 
does a for-profit large business con-
tractor whose contract contains no 
technology transfer mission receive 
rights in or title to inventions made 
under the contract, the contractor does 

have the right to request a license or 
foreign patent rights in inventions 
made under the contract, and may pe-
tition for a waiver of Government 
rights in identified inventions. The 
patent rights clause 970.5227–11 does not 
include many of the provisions of pat-
ent rights clauses 970.5227–10 and 
970.5227–12, related to the filing of pat-
ent applications by the contractor, the 
granting of rights in inventions by the 
contractor to third parties (preference 
for United States industry), and condi-
tions allowing the Government to 
grant licenses to third parties in inven-
tions retained by the contractor 
(march-in rights). Any instrument 
granting rights in inventions made 
under a contract governed by patent 
rights clause 970.5227–11 must include 
these additional provisions within its 
terms and conditions. 

(c) Allocation of Principal Rights: Con-
tractor right to elect title under an ad-
vance class waiver. If the M&O con-
tractor is a for-profit, large business 
firm and the Government has granted 
an advance class waiver of Government 
rights in inventions made in the course 
of or under the M&O contract, under 
the authority of the Atomic Energy 
Act of 1954 (42 U.S.C. 2182) and the Fed-
eral Nonnuclear Energy Act of 1974 (42 
U.S.C. 5908(c)), the patent rights clause 
provided at 970.5227–12 must be inserted 
into the M&O contract, unless the 
terms and conditions of such an ap-
proved waiver alter or replace the pat-
ent rights clause provisions pursuant 
to 10 CFR part 784. 

(d) Extensions of time—DOE discretion. 
The patent rights clauses for M&O con-
tracts require the contractor to take 
certain actions within prescribed time 
periods to comply with the contract 
and preserve its rights in inventions. 
The M&O contractor may request ex-
tensions of time in which to take such 
actions by submitting written jus-
tification to DOE, and DOE may grant 
the contractor’s requests, on a case-by- 
case basis. If the time period expired 
due to negligence by the contractor, 
DOE may grant a request for an exten-
sion of time upon a showing by the 
contractor that corrective procedures 
are in place to avoid such negligence in 
the future. If a contractor is requesting 
an extension of time in which to elect 
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to retain title to an invention, DOE 
may grant the request if the extension 
allows the contractor to conduct fur-
ther experimentation, market re-
search, or other analysis helpful to de-
termine contractor interest in electing 
title to the invention, among other 
considerations. Generally, the exten-
sions of time are for periods of between 
six (6) months to one (1) year. 

(e) Facilities license. These include the 
rights to make, use, transfer, or other-
wise dispose of all articles, materials, 
products, or processes embodying in-
ventions or discoveries used or em-
bodied in the facility regardless of 
whether or not conceived or first actu-
ally reduced to practice under or in the 
course of such a contract. The patent 
rights clauses, 970.5227–10, 970.5227–11, 
970.5227–12, each contain a provision 
granting the Government this facilities 
license. 

(f) Deletion of classified inventions pro-
vision. If DOE determines that the re-
search, development, demonstration or 
production work to be performed dur-
ing the course of a management and 
operating contract most probably will 
not involve classified subject matter or 
result in any inventions that require 
security classification, DOE patent 
counsel may advise the contracting of-
ficer to delete the patent rights clause 
provision entitled, ‘‘Classified Inven-
tions’’ from the M&O contract. 

(g) Alternate 1—Weapons Related Re-
search or Production. If DOE grants 
technology transfer authority to a 
DOE facility, pursuant to Public Law 
101–189, section 3133(d), and the DOE 
owned facility is involved in weapons 
related research and development, or 
production, then Alternate 1 of the pat-
ent rights clauses must be inserted 
into the M&O contract. Alternate 1 de-
fines weapons related subject inven-
tions and restricts the contractor’s 
rights with respect to such inventions. 

970.2704 Rights in data. 

970.2704–1 General. 
(a) Rights in data relating to the per-

formance of the contract and to all fa-
cilities are significant in assuring con-
tinuity of the management and oper-
ation of DOE facilities. It is crucial in 
assuring DOE’s continuing ability to 

perform its statutory missions that 
DOE obtain rights to all data produced 
or specifically used by its management 
and operating contractors and appro-
priate subcontractors. In order to ob-
tain the necessary rights in technical 
data, DOE contracting officers shall as-
sure that management and operating 
contracts contain either the Rights in 
Data clause at 48 CFR 970.5227–1, Rights 
in Data—Facilities, or the clause at 48 
CFR 970.5227–2, Rights in Data—Tech-
nology Transfer. Selection of the ap-
propriate clause is dependent upon 
whether technology transfer is a mis-
sion of the management and operating 
contract pursuant to the National 
Competitiveness Technology Transfer 
Act of 1989, Public Law 101–189, (15 
U.S.C. 3711 et seq., as amended). If 
technology transfer is not a mission of 
the management and operating con-
tract, the clause at 48 CFR 970.5227–1, 
Rights in Data—Facilities, shall be 
used. In those instances in which tech-
nology transfer is a mission of the con-
tract, the clause at 48 CFR 970.5227–2, 
Rights in Data—Technology Transfer, 
shall be used. 

(b) Employees of the management 
and operating contractor may not be 
used to assist in the preparation of a 
proposal or bid for services which are 
similar or related to those being per-
formed under the contract, which are 
to be performed by the contractor or 
its parent or affiliate organization for 
commercial customers unless the em-
ployee has been separated from work 
under the DOE contract for such period 
as the Head of the Contracting Activ-
ity or designee shall have directed. 

970.2704–2 Procedures. 
(a) The clauses at 48 CFR 970.5227–1, 

Rights in Data-Facilities, and 48 CFR 
970.5227–2, Rights in Data—Technology 
Transfer, both provide generally for 
Government ownership and for unlim-
ited rights in the Government for all 
data first produced in the performance 
of the contract and unlimited rights in 
data specifically used in the perform-
ance of the contract. Both clauses pro-
vide that, subject to patent, security, 
and other provisions of the contract, 
the contractor may use contract data 
for its private purposes. The con-
tractor, under either clause, must treat 
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